
So ~11e Pr~vacJt Here~ 
i.::;.. 

Know your rights-and the rights of others-when planning your next shoot 
If I filmed a wide shot in a 
city, and caught a number of 
unsuspecting bystanders in 
the shot, what could happen 

if my film makes a ton of money? Can a 
bystander sue me? -T. Miller, TENNESSEE 

& [J Yes, if you capture "unsus
. pecting bystanders" in a film 

~O you can be sued by those 
bystanders, if they are clearly recognizable. 
But in reality, lawsuits more commonly 
arise when the bystander is clearly recogniz
able and the depiction bas caused damages 
(i.e. humiliation, embarrassment). Generally, 
the types of lawsuits brought in such cases 
revolve around violation of privacy rights 
and on occasion defamation, depending on 
bow the bystander Is depicted. 

WA.l CH THOSE LAMDIVllNES: 
ASSORl'ED TYPES Of LAWSUITS 

"Intrusion into seclusion" is a type of pri
vacy violation typically characterized by 
the situation where someone on private 
property is unlmowingly captured on film 
through the use of a telescopic lens. Another 
type of privacy lawsuit is called "false light 
depiction." This suit is typically brought by 
someone angry about the manner in which, 
through the magic of editing, the individual 
is depicted as saying, doing or subscribing 
to a thing or belief to which he or she does 
not. "False light" is a close cousin of "defa
mation," but there are some technical legal 
differences. Fans of Comedy Central's "The 
Daily Show" know that much of the show's 
humor comes from funny edits that depict 
the interviewee in a humorous fashion. You 
can be certain, Comedy Central has releases 
from each of those interviewees (who signed 
them without reading the contents, which 
likely stated "we can humiliate and ridicule 
you!"). Without those releases, a "false light" 
privacy claim could possibly exist. 

Yet another subset of the "right of privacy" 
is the "right of publicity." In its simplest 
definition, the right of publicity is essentially 
a claim of "misappropriation of likeness." 
The bystander claims, "You took away my 
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right to say I do not want to be affiliated 
with this product." Right of publicity 
claims are akin to forcing someone to be a 
"product pitchman" without compensation. 
For example, about five years ago, I 
represented a number of women who were 
all gainfully employed as fashion models. 
Those models appeared in various lingerie 
catalogs and ads. Certain strip clubs took 
those photographs and incorporated them 
into their own advertising. These clubs 
misappropriated these women's likenesses 
and lawsuits ensued. 

Celebrities are more apt to sue than non
celebrities when their image is captured 
without their p ermission because they can 
argue that the use of their image without 
compensation was tantamount to a produc
er forcing them to be in their film for free. 
Though celebrities generally have an easier 
time showing damages, non-celebrities can 
sue, as well. Producers are extremely sus.cep
tible when an unlicensed image appears in 
commercials or a box cover for the movie. 
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Of course, hovering around these assort
ed lawsuits is the First Amendment All of 
these claims are inevitably measured against 
the full extent of the First Amendment and 
its strong bias against restriction on free 
expression. Most cases are highly fact
specific and different outcomes can result 
depending on the facts of each case. 

Therefore, determining when a. release 
is needed and when it may be safe to take 
a calculated risk and use footage without 
a release is an inexact science which legal 
experts, insurance carriers and distribu
tors wrestle with on a daily basis- and legal 
advice can change as new cases develop. 
Newsworthy documentaries are generally 
viewed as news items that do not require 
releases. But recently a patriotic soldier 
who felt he was depicted as unpatriotic 
in Michael Moore's Fahrenhei.t 9/11 filed 
a "false light" suit against Moore and the 
film's distributors. Will this affect distn1m
tors' willingness to acquire documentaries 
without comprehensive releases? 



 


