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- - · N THE LAST ISSUE of MovieMaker, we 
discussed some basic points to consider 

. when entering into either a sales 
agency or distribution contract (be it for 

theatrical, DVD, television or worldwide rights). In 
this issue, we'll explore some specific pro-producer 
deal terms that should be vigorously fought for 
when dealing with sales agents. Many of these 
same issues exist for domestic distributors, too, 
but for the purposes of this article we will focus on 
sales agency contracts. 

RECAP 01" TBE BA.SICS 
In the Winter 2006 article, moviemakers were 
encouraged to remember six fundamental rules: 
1. Understand the difference between producers' 
reps, sales agencies and distributors. 
2. Create a buzz around screenings for films 
seeking theatrical distribution. 
3. Research the company with whom you are 
considering going into business. 
4. Keep budget information confidential to allow 
the sale price to rest on the merit of the film itself, 
not the cost of making it. 
5. Get all promises-big and small-in writing 
and negotiate the important details of those 
promises and their meanings. 
6. Understand what you are giving away with 
regard to the· contract, always keep the copyright 
(unless the sale price is extremely generous and 
accounts for the outright sale of the copyright) 
and give away only those specific rights that the 
particular distributor needs {e.g. if you are entering 
a DVD deal, the distributor should not be given 
the right to produce sequels). Finally, employ an 
experienced entertainment attorney to negotiate and 
review the deal. You wouldn't let your line producer 
perform a root canal, so why would you allow him to 
act as your attorney? 

·~Elralffili'rOlltiIIESr 'il'IElil!llli!S &. l?.'.:il®IH!TS 

A SALES AGENCY IS a company that travels 
to worldwide film markets and brnkers 
deals with distributors located in foreign 
countries (known as territorial buyers) 
for the purpose of exhibiting your film 
in international theaters and on foreign 
television and DVD. 

When entering a deal with a sales agency, 
you are granting an agent the right to license 
your film to others for a set period of time in 
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certain media in certain territories around 
the world. Since the sales agency is only 
acting as your licensing agent, the company 
should not be assigned the copyright to 
your film. Rather, the agreement should 
merely recognize that you are giving them 
a license for a term of years while retaining 
the copyright ownership. The sales agency 
may require certain provisions to ensure 
their ability to enforce the copyright on your 
behalf and to register their exclusive license 
with the copyright office, but it is essential 
that the exact language of those terms be 
carefully reviewed and negotiated by an 
attorney so that you do not inadvertently 
give away more than you anticipated. 

Every sales agent will atte)llpt to take 
all of the exploitative value of your film for 

as wide a territory for as long as they can .. · 
Do not allow sales agents that traditionally 
engage in licensing international rights to 
sell your film domestically, unless they have 
a proven track record in the domestic arena. 
In addition, such rights should be granted 
to the sales agent only after you have already 
ruled out the numerous domestic theatrical, 
television and DVD distributors who can be 
contacted without the extra layer of a sales 
agent as your intermediary. Reduce the sales 
agent's authority to reflect only the right to 
license the picture in international markets, 
excludingthe U.S., English-speaking Canada 
and territodes controlled by the U.S. Now 
more than ever, producers should attempt to 
reserve their rights to control new methods 
of distribution that have yet to be created 
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agent should be able to recoup a reasonable 
sum for marketing and other expenses 
incurred in their international sales efforts. 
However, your film is likely not the only 
one that the agent will be selling when it 
travels to markets in places such as Cannes 
and Berlin. Therefore, you should not foot 
the bill for the agent's airfare, hotel, etc. 
single-handedly. Likewise, the cost of the 
sales booth at these markets should not be 
allocated solely to your picture. 

Similarly, the costs incurred by sales 
agents for such items as DVD replication 
and manufacturing must be closely 
examined, reviewed and addressed prior to 
the execution of the contract. 

Producers need to work with experienced 
entertainment attorneys who understand 
exactlywhichtechnicaldeliveryrequirements 
are absolutely essential for the sales agent's 
needs. Generally, sales agents will provide 
producers with a delivery list of technical 
elements that must be provided. This list 
will usually include every possible element 
and technical 5pecification. However, these 
lists can be negotiated and items that are 
not really mandatory can be easily stricken. 
For example, if you know that your film is 
only intended for distribution on DVD and 
television, a 35mm interpositive might not 
be necessary for delivery. 

Likewise, there should be discussions 
concerning the costs of dubbing the film 
in foreign languages. When the sales agent 
is made responsible for creating certain 
delivery items, contract terms should 
strive to ensure fair market value rates are 
charged. If a producer fails to negotiate 
such terms, they should anticipate his or her 
sales agent charging the highest possible 
rates. In fact, many sales agents charge a 
"servicing fee" above and beyond the actual 
cost of the materials that they personally 
create, so negotiating the delivery schedule 
prior to the closing of a deal is extremely 
important. 

!flll?OR"il'A~Jlf C!.AllYSIES 
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HOW CAN YOU PREVENT getting the screwgy 
by way of the old switcheroo and the other 
common traps described above? It's often 
very difficult for producers to understand 
what international transactions are actually 
occurring on their behalf, what money is 
being properly collected and what expenses 
are rightfully being incurred. However, 
here are a few contract provisions that can 
increase your ability to get a fair shake 
from the sales agent and better assist you 
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in monitoring what is actually occurring in 
regards to the distribution of your picture: 

1. Define "gross receipts" carefully and 
include not only money paid to the sales 
agent, but any sum credited as well. 

2. Establish minimum territorial prices 
for each territory. 

3. Incorporate language that prohibits 
sub-foreign sales agents 

4. Ensure your right to be present in 
market booths, subject to reasonable time 
and manner restrictions 

5. Ensure yoW' right to see the actual for
eign sales contracts and research the com
panies that are entering those contracts 

6. Attempt to incorporate language 
requiring the sales agent to warrant the pro
priety of the company's conduct in an ethi
cal manner and to not engage in conduct 
that is contrary to the good faith intentions 
of either party. 

7. Provide for proper accounting proce
dW'es, supporting documentation and audit 
rights. 

8. Provide for recovery of attorney fees in 
the event you sue the sales agency and win. 

BIEWA~IE ®IF' V®l!Dlra SA!Gi 
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ONE FINAL ISSUE PRODUCERS should be 
aware of concerns the obligation to have 
your sales agent sign a SAG Distributor 
Assumption Agreement Every time a 
producer signs on to the SAG collective 
bargaining agreement, tbeproducerwarrants 
and represents that it will have all sales 
agents and distributors sign an assumption 
agreement, which places the burden of 
collecting and paying SAG residuals on the 
agent or distributor. If a producer fails to 
have an assumption agreement signed, the 
producer is solely liable for paying residuals 
to SAG members and those residuals are 
calculated on the gross sums collected by the 
sales agent without regard to how much is 
actually received by the producer. 

Presently, SAG is aggressively pursuing 
producers who fail to obtain assumption 

agreements and make residual payments. 
SAG's remedies include SAG's ability to 
foreclose on the lien it bolds on your film 
and take complete possession of your film 
(much like the way in which a bank can 

foreclose on a home). 
To make matters worse, your sales agent 

could have a cause of action against you if 
you signed the routine representation and 
warranty contained in most sales agency 
agreements that states "the film is free and 
clear of any liens," when in fact a SAG lien 
exists. Therefore, even if you are incapable 
of persuading your sales agent to sign an 
assumption agreement (which is often the 
case), you should at the very least en5ure 
that the contract reflects the sales agent's 
understanding that a lien in favor of SAG 
exists on the film. 
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THIS ARTICLE HIGHLIGHTS only some of the 
many traps that lie waiting for unsuspecting 
producers. Many of the clauses found in 
distribution and sales agency agreements 
can be very confusing, and even the 
slightest change in wording can lead to a 
very different outcome. 

The bottom line is: If you're lucky and 
talented enough to complete a :finished film 
which a distributor is interested in, you 
have achieved the equivalent of running 
the ball all the way down the field to the 
one yard line. Don't fumble the ball and 
miss the opportunity for a touchdown by 
simply signing the first deal placed in front 
of you. All deals are subject to negotiations, 
and if the distributor or sales agent claims 
the terms are not negotiable, you should 
probably run far away. Most importantly, 
don't attempt to negotiate these terms alone. 
Hire a qualified entertainment attorney 
who can protect both you and your film as 
you search for the company that will help to 
make you a household name! MM 

Got a question for David Pierce? 
E-mail: counselor@moviemaker.com. 


